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What We Will Cover

*Importance of sorting out “the Responsible Party” as litigation
gets more complex.

*Principles for Civil Liability: Agency and Employment
Limits of Constitutional Protections
*Applications
0 Clergy Misconduct
[0 Assignment of Clergy & Religious in Different Settings
[0 Successor Liability
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lllustrative Example

*Priest in Entrusted Parish accused of assault committed in the Parish School.
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* Which is the proper defendant? Could there be more than one?
*How can we get consensus on “the proper defendant™?
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Civil Liability

*Background Study — counting cases and rationales. Why do some
claims succeed and others fail?

*Published — B.C. Law Review, BYU Law Review, Hornbook

*Finding the Right Defendant — Entity with juridic authority and civil duty
to respond to matter in dispute. Not Everybody!

*Organizing principles in civil law

[l Civil control?
[l Denominational control?

Convoeatisnef Meddling!
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Supervision vs. Employment vs. Agency

*Sources of Law — Civil vs. Canon
*Civil Law Factors — State Law Issues

[0 Principles of employment
[0 Principles of agency (actual and implied)
Actual vs. Theoretical Control

*Agency vs. “Canonical Agency”
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Constitutional Law Primer

*Protection for Religious Institutions -- Origin in 19th Century US
law of private associations... Watson v. Jones (1872)

*Recognized structural and doctrinal differences in American
religions and Limits of Civil Court Authority.

«“Consent” and “Competence”

[0 Consent — organizations framed by consent of persons to set of rules and
principles. Guide allocation of internal responsibility through common
understanding.

[0 Competence — not just “knowledge” but “power to decide” questions. Can't

COHWEQ(ZM) civil courts to decide religious questions.
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Constitutional Limits on Civil Suits
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“Which Entity Had Actual Control and Authority
Over Person or Activity That Created the
Liability?”

[ ]
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Diocese vs. Institute

*Focus on Clergy Misconduct Cases
Limits on Episcopal Oversight and Supervision
*Grant of Faculties — Religious vs. Civil Act?
[0 Actual vs. Potential Control
0 Civil vs. Canonical Law
*Service in Diocesan Ministry (e.g.,Vicar for Clergy, etc.)
*Parish Employment?
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Diocese vs. Parish

*Division of control over matters — property vs. personnel
0 Administration of grounds and buildings/ diocesan policies vs. actual control
[0 Is the parish a suable entity? (or are we still in a Corporation Sole)
*Clergy vs. Lay personnel
0  Supervisory claims
0  Anti-discrimination/wage claims
*Religious (Clergy vs. Brothers/Sisters)

0 Clergy Supervision
0 Employment Status of Brothers/Sisters in Parish?
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Entrusted Parish

*Diocese — Parish < Institute
*[dentity of Accused.
0 Priest.
[0 Religious (Employed? Assigned?).
0 Lay Employee/Volunteer.

*Adherence to Diocesan Policies (e.g., child protection policies and
certifications). Control Creep
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Incorporated Ministry of Institute

Limited Role of Bishop/Diocese in operations of Institute ministry:
0 Catholicity -- Adherence to Doctrine -- Spiritual Life

*Role/Status of Accused - Which entity has the knowledge and control?

Implication of canonical sponsor into liability of sponsored ministry
0 What's the actual role and authority of the sponsor?

0 How is the sponsor involved in governance/administration?
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Legacy Liabilities — Who Is Responsible?

*New unified canonical province — ancient claims.
*“Legacy” Gifts?

*New Civil Entity — no successor liability? Can we make the claims
stick against a legacy entity?

What about Canon 1217 (“[N]ew juridic person obtains the goods
and patrimonial rights ... and assumes the obligations with which
they were burdened.”)
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Summary

*Civil law, not canon law, is the operative benchmark.
«Canon law can be applied, not interpreted.

*Key Concept: The proper defendant is the one which has actual
control.

*Each responsible for own sphere; pay attention to places where
the spheres intersect (entrustment, assignment, etc.)

*No meddling — stay in your lane!
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Prevention Points

*Clarity about Roles and Responsibilities within Dioceses and
between Dioceses and Institutes (especially around parishes!)

*Foster Personal relationships, cordial communications:
BUT - PLEASE TELL YOUR LAWYERS!

*Written understandings/agreements (even if everyone agrees that
“absolutely nothing can go wrong”)

*Civil courts cannot resolve disputes about canonical authority —
there are (imperfect) processes.
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SCUSSION

Convocation
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UNIVERSITY OF NOTRE DAME

WOULD YOU HAVE TOLD
ME THEIR FINDINGS IF
THEY AGREED WITH ME?

(

11-30-22 021 Ooott Mams, Tae,/Rlst. by Madrevs Medes!

WHY WOULD WE HIRE
SOMEONE TO GIVE US
THE WRONG ANSWER?




Thank you. Contact Information

Mark E. Chopko, Esq.
Stradley Ronon Stevens & Young, LLP
mchopko@stradley.com

202-419-8410

‘ Convocation .
‘ TheSpiritof‘C,ollaboration 1 Galléaiher I‘B AS nm‘l Q CapitalDynamiC§

Financial Group®

2024 L UNlVERSlTY OF NOTRE DAME Insurance | Risk Management | Consulting TRULY INVESTED.

The information contained herein is offered as insurance Industry guidance and provided as an overview of current market risks and available coverages and is intended for discussion purposes only. This publication
is not intended to offer legal advice or client-specific risk management advice. Any description of insurance coverages is not meant to interpret specific coverages that your company may already have in place or that may be generally available. General insurance
descriptions contained herein do not include complete Insurance policy definitions, terms, and/or conditions, and should not be relied on for coverage interpretation. Actual insurance policies must always be consulted for full coverage details and analysis.

Insurance brokerage and related services to be provided by Arthur J. Gallagher Risk Management Services, Inc. (License No. 0D69293) and/or its affiliate Arthur J. Gallagher & Co. Insurance Brokers of California, Inc. (License No. 0726293).



